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This appeal by the assessee is directed against the order dated

20/03/2019 of Id. CIT(A), Alwar for the A.Y. 2010-11. The assessee has

raised following grounds of appeal:

“1.  The ld. CIT(A) has erred on facts and in law in upholding the validity

of the order passed U/s 147 of IT Act, 1961.

2. The Id. CIT(A) has erred on facts and in law in confirming the
addition of Rs. 8,33,087/- U/s 69A of the IT Act by treating the cash
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deposit in the bank account to this extent as unexplained income of
the assessee.

3. The appellant craves to alter, amend and modify any ground of
appeal.
4, necessary cost be awarded to the assessee.”

2. At the time of hearing, the AR of the assessee has stated at bar
that the assessee does not want to press ground No. 1 of the assessee’s
appeal and the same may be dismissed as not pressed. The Id DR has
raised no objection if ground No. 1 of the appeal is dismissed as not
pressed. Accordingly, ground No. 1 of the assessee’s appeal is dismissed

being not pressed.

3. Ground No. 2 of the appeal is regarding the addition of Rs.
8,33,087/- sustained by the Id. CIT(A) U/s 69A of the Income Tax Act,
1961 (in short, the Act) on account of cash deposit in the bank account.
The assessee is an agriculturist and not filed any return of income. The
A.O. has issued a notice U/s 148 of the Act on the basis of the
information that the assessee had deposited cash of Rs. 25,64,500/- in
the bank account. In response to the notice U/s 148 of the Act, the
assessee filed return of income declaring bank interest of Rs. 3,490/- and
agricultural income of Rs. 3,05,200/-. The A.O. asked the assessee to

explain the source of cash deposit made in the bank account. The
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assessee submitted that the assessee is carrying out agriculture operation
on the land of 35 bighas for last 8 to 10 years and therefore, deposit
made in the bank account is out of agricultural income and cash balance
with the assessee being savings of the earlier years. The assessee has
claimed that there was opening cash balance of Rs. 5,28,398/- and
agricultural income for the year of Rs. 3,05,200/- as well as cash
withdrawals from the bank of Rs. 15,41,900/-. The assessee has also
claimed that he has received advance against the crops of Rs. 1,85,200/-,
thus the assessee has explained the source of deposits made in the bank
account. The A.O. did not accept the said explanation of the assessee and
made addition of Rs. 11,90,634/- as peak deposit by treating the same as
unexplained income U/s 69A of the Act. The assessee challenged the
action of the A.O. before the Id. CIT(A) and the Id. CIT(A) allowed the
credit of opening balance in the bank account of Rs. 1,57,547/- and
estimated agricultural income of Rs. 2.00 lacs. The addition of the

balance amount of Rs. 8,33,087/- was sustained.

4, Before the Tribunal, the Id AR of the assessee has submitted that
the assessee has no other source of income than the agricultural income.
He has further contended that in respect of agricultural income, the

assessee filed an affidavit of his uncle who has affirmed that the father of
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the assessee expired in the year 1997 and since then the assessee is
looking after 34 to 35 bighas of agricultural land of the family. The
assessee also produced Jamabandi and Khasra Girdawari to show the
agricultural land being used for agriculture purpose by the assessee.
Thus, once the assessee has produced documentary evidence in respect
of agricultural income then savings from the agricultural income for last 8
to 10 years at Rs. 5,28,398/- as on 01/04/2009 cannot be doubted. The
assessee has claimed agricultural income of Rs. 3,05,200/- during the
year which was estimated by the Id. CIT(A) at Rs. 2.00 lacs without any
basis, therefore, the addition sustained by the Id. CIT(A) is not justified.
The Id. AR has relied upon the decision of the Hon'ble Supreme Court in
the case of CIT Vs Smt. P.K. Noorjahan 237 ITR 0570 and submitted that
the Hon’ble Supreme Court has held that the A.O. has the discretion in
the matter of treating the source of investment which has not been
satisfactorily explained by the assessee as income of the assessee U/s 69
of the Act. Thus, once the assessee has explained the source of deposit
made in the bank account the A.O. has to exercise his discretion while
considering the explanation offered by the assessee. He has emphasized

the fact that when the assessee is not having any other source of income
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than the agriculture then the explanation of the assessee cannot be

rejected.

5. On the other hand, the Id DR has submitted that the assessee has
claimed opening cash balance of Rs. 5,28,398/- as well as agricultural
income of Rs. 3,05,200/- without producing any documentary evidence
with regard to source of agricultural income as well as the opening
balance. In absence of any documentary evidence, the amount shown in
the cash flow statement is not acceptable. The A.O. has already allowed
the credit of withdrawal of Rs. 15,41,900/- made by the assessee during
the year out of the total deposits of Rs. 25,64,500/-, therefore, the A.O.
has taken a reasonable and proper decision while making addition U/s
69A of the Act. The affidavit filed by the assessee is a self-serving
document and cannot be considered as an evidence of source of deposit.
Further the Id. CIT(A) has allowed the relief to the assessee on account of
opening balance and agricultural income which was estimated reasonably.

He has relied upon the orders of the authorities below.

6. I have considered the rival submissions as well as relevant material
on record. After the impugned order of the Id. CIT(A), only dispute is
regarding the opening cash balance of Rs. 5,28,398/- as well as the

agricultural income claimed by the assessee at Rs. 3,05,200/- which was
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estimated by the Id CIT(A) at Rs. 2.00 lacs. As regards the estimation of
income by the Id. CIT(A), once the assessee has brought on record the
fact that he is doing agriculture operation on a land measuring 34 to 35
bighas then the claim of the assessee of agricultural income of Rs.
3,05,200/- is not excessive but it is very reasonable and fair. The Id.
CIT(A) has estimated the income at Rs. 2.00 lacs but without giving any
basis how the agricultural income from the land of 35 bighas is estimated
at Rs. 2.00 lacs. Therefore, in absence of any basis of estimating
agricultural income of Rs. 2.00 lacs, the claim of agricultural income of
Rs. 3,05,200/- cannot be rejected. Accordingly, the agricultural income
claimed by the assessee at Rs. 3,05,200/- is allowed. Since the assessee
is having agricultural operation for 8 to 10 years and the agricultural
income for the year under consideration is Rs. 3,05,200/- then if the
savings of the assessee out of his agricultural income per year is taken at
Rs. 50,000/- for last 8 to 10 years then a savings of Rs. 5.00 lacs for the
10 years of agricultural income from a land of 34 to 35 bighas is not an
abnormal claim of the assessee. Further the A.O. has not disputed the
fact that the assessee is not having any other source of income but the
agricultural income only, therefore, in the facts and circumstances of the

case, the savings for last 8 to 10 years of the assessee cannot be
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disputed and that too in toto. Hence, the claim of the assessee is allowed

and the addition made by the A.O. and sustained by the Id. CIT(A) is

deleted.

7.

In the result, appeal of the assessee is allowed in part.

Order pronounced in the open court on 19t September, 2019
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